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Point I - The trial court's instructions as to the 
lesser included offense of simple assault were 
erroneous, adversely affected substantial rights, 
and require reversal of the conviction. -"--- "7 


Point II - In the present circumstances, omission to 
file the 10-day notice of appeal in behalf of the 
convicteé appellants prejudiced their rights to 
appellate review guaranteed by the equal protection 
clause of the Constitution, and deprived them of 
effective assistance of counsel. 


Point III - Persuasive authority exists for treating 
the present appeal as a direct appeal from the 
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STATEME OF STI PRESENTED 


Whether the trial court's instructions i te 
jury with respect to the necessarily included Jenuer 
offense of simple assault were prejudicial error, 
requiring reversal of the conviction upon a direct 


appeal. 


2. Whether failure of the court appointed counsel 
to indigent defendants to file notice of appeal within 
10 days after the judgment of conviction was per se 
ineffective assistance of counsel in the conduct of 


this case. 


3. Whether, in the circumstances here present, 


the judgment of conviction must be reversed, whether 


this be considered a direct or collateral appeal from 


the judgment. 
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On March 15, 1960, appellants were arrested on a 


charge of assault upon one Pinyon L. Cornish, with intent to 


commit robbery. A preliminary hearing was held on said date 


in the Municipal Court for the District of Columbia, Criminal 
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Division, in which appellants were held for action by the 
grand jury. The hearing was not reported. Appellants were 
represented at the preliminary hearing by court-appointed 
counsel. | 

on April 4, 1960, appellants were indicted jointly, 
on one count, for assault with intent to commit robbery (22 
D.C.C., 501). Pleas of not guilty were entered on April 8, 
1960. They were tried jointly on May 4 and S, 1960,| in the 
District Court, before Judge Joseph R. Jackson and a jury, 
and found guilty, in Criminal No. 312-60. On June 10, 1960, 
each was sentenced to a term of imprisonment of from three 
to ten years, and committed. There was no appeal then taken, 


nor was a 10-day notice of appeal filed in behalf of any of 


appellants. Appellants are presently confined in the District 


of Columbia jail at Lorton, Virginia. 

The circumstances surrounding failure to file notice 
of appeal are detailed under the heading + statenent of the 
Case," infra. 

Appellants were separately represented by counsel 
at their arraignment, trial and sentencing: the appellants 
Prather and David Green by court-appointed counsel and 
petitioner John Green by retained counsel, who was, howeve=, 
the same counsel as represented all of the appellants under 


-3- 


court appointment at the preliminary hearing. Appellants 
were not represented by counsel in any of the court pro- 
ceedings hereafter related. 

On November 1, 1960, appellants Prather and David 
Green moved in the court below, pursuant to 28 U.S.C.,8 2255, 
to vacate and set aside their sentences. The motion was 
denied by Judge Jackson without a hearing on May 5, 1961; a 
panel of this Court denied leave to appeal from such denial 
on August 28, 1961; and a petition for rehearing en banc was 
denied on January 24, 1962. 

On May 11, 1962, appellants Prather and David Green 
filed a second motion under § 2255 in the Court below. Judge 
Jackson denied this motion without a hearing on May 22, 1962, 
and denied leave to appeal on June 14, 1962. Mo appeal was 
taken. 


On October 15, 1962, appellants Prather and David 


Green filed a third $2255 motion in the Court below and petty) 


tioner John Green for the first time joined in such motton. 


rE 

(1) ghe Clerk's file contains a letter dated December 19, 
1962, adéresecd to the Chief Judge of this Court by peti- 
tioner John Green stating that he was confined in Sst. 
Elizabeth's Hospital from August 1, 1960, until February, 
1962, and stating, “when my brother David Green and Robert 
Prather filed action in District Court I was confined at 
John Howard Pavilion Hospital St. Elizabeth for the crin- 
inal insane and when released I resumed appealing my case 
along with David Green anda Robert Prather.” Records in 
Crim. No. 312-60, in the office of the Clerk, U.&.District 
Court, confirm that appellant John Green was confined in 
8t. Elizabeth's for a time and was diagnosed there as then 
suffering from a mental illness. 


Judge Jackson denied the motion without a hearing, noting: 
"The motion, files and records conclusively show the defendants 
are entitled to no relief -- see action of this Court May 22, 
1962, and other actions." i 
Appellants filed a timely notice of appeal in the 
Court below, and on November 27, 1963, filed in this: court their 
petition and supporting affidavits seeking leave to appeal in 
forma pauperis. The government opposed, and appellants filed a 
reply to the opposition. On February 11, 1963, their petition 


was denied by a panel of this Court and a petition for rehearing 


| 
s denied by the Court en banc on February 25, 1963. Subse- 


quently, on August 13, 1963, this Court, sua sponte, vacated 
its order of denial and appointed the undersigned for the pur- 
pose of filing a memorandum in support of the petition for 
leave to prosecute an appeal in forma pauperis. 

The petitions filed here, and the motion filed below, 
alleged, among other things, that appellants were denied 
effective assistance of counsel; and that the trial judge's 
instructions to the jury were erroneous. 

In support of the appellants’ petition for leave to 
appeal in forma pauperis, it was contended here by the under= 
signed counsel that effective assistance of counsel required 
the preservation and protection of appellants' rights of 


appeal; and that, in the circumstances of this case, if 
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non-frivolous grounds of appeal were demonstrated in the 
trial record, this Court, at the present stage, might 
entertain a direct appeal from the judgment of conviction. 
See Motion for Transcri of Petitioners’ Tri tt the 
Expense of the United States, Misc. Ho. 2036, pp. 6~7. 

On July 14, 1964, this Court ordered that appellants’ 
petition for leave to prosecute an appeal without pre-payment 
of costs be granted, and directed the Clerk of the District 
Court to transmit to this Court the original record on appeal; 
the Court, however, in the same order, reserved its decision 
on the question of whether this is a direct appeal from the 
judgment of conviction or a collateral attack until full 


briefing and hearing of the case on the merits. 


The original record was filed on July 22, 1964. On 


July 29, the Court ordered the three cases consolidated for 


all purposes. 


STATEMENT OF THE CASE 


At the trial, the government called only two. 
witnesses, the complainant, Pinyon L. Cornish, Jr., and a 
police officer, Pvt. David B. McQueen. The latter was 
called both on the government's case and as the sole rebuttal 
witness. The appellant, John Green, was the only witness 
called by the defense. A summary of the testimony of the 


witnesses is attached as Appendix A. 


At issue was the question of the alleged intent of 


the appellants to rob the complainant. 

The judge's instructions to the jury appear on 
pages 106-120 of the stenographic transcript. As to these 
instructions, no question is here raised. 

At the conclusion of these instructions, the court 
requested counsel to approach the bench and when they did, 
he inquired of them, “Are you satisfied with the instructions?” 
Counsel for each of the three defendants replied in the 
affirmative. The following then occurred, Mr. Titus, govern= 
ment counsel, first addressing the Court (Tr. 120-4) = 

MR, TITUS: Your Honor, the thought occurred ‘a me 

that I should mention this to the Court for the Court's 
consideration. Does Your Honor feel that simple assault 


should be instructed here? 


ee ae 


I had that thought in mind. 


MR. TITUS: I don't know if counsel object to it. 


THE COURT: Of course, he wants to know whether or 
not an instruction on simple assault should be given. 
If you desire it I will give it. 

MR. TITUS: As a lesser included offense, Your Honor. 

I have no objection. 

MR. BROWNLOW: I have no objection. 

THE COURT: Do you desire me to do it? 

MR. TITUS: Yes, sir. 


THE COURT: I will have it out here and in the mean- 
time you will make up your mind. 


MR. MOORE: Your Honor, I don't know enough about 
criminal law. ‘That is why I would like to talk to my 
client in the presence of the other attorneys. 


THE COURT: Talk to him if you want to. If you want 
me to give it I will give it. 


I have a notion if they don't want me to give it, do 
you think it ought to be given anyhow as a matter of 
precaution? 


MR. TITUS: I am afraid if it is under these facts 
it might be subject to possible later review. 


THE COURT: That is what I was thinking of. 


MR. TITUS: I personally don't want it, but I think 
under the law it has to be given. I am always afraid of 
anything that weakens -~ 


THE COURT: The thing I am afraid of is that even 
though counsel may say they don't want it, upstairs they 
might say, if it goes to review, it should have been 
given anyhow. 


-8- 


MR. TITUS: And it is the court's responsibility 
purely. 


THE COURT: That is right. 


MR. TITUS: I think under the facts in this case, 
Your Honor, it almost has to be, because it is a lesser 
included offense and the jury could find that there was 
no intent to rob but there was an attempt to assault. 


(There was a pause while defense 
counsel returned to the counsel 
table and conferred with the 
defendants). 


MR. MOORE: Your Honor, we will go along with the 
suggestion by Mr. Titus. 


THE COURT: I think it is proper. 
(IN OPEN COURT) : 
THE COURT: There is another short instruction the 
Court desires to give the jury which has been agreed to 


by counsel for both sides. We will just be at ease for 
a few moments until my law clerk brings it ine | 


ee ee eee 


THE COURT: Ladies and gentlemen of the jury, you may 
remember the Court has given you the definition of assault. 
But in order that there may be no misapprehension, there 
is here included a lesser offense known as simple assault. 


Now, as I told you before, an assault is defined by 
law as an unlawful attempt or effort with force or 
violence to do injury to the person of another, coupled 
with the present apparent possibility to carry out such 
intent. You may remember that. 


The D.C. Code states as follows: 


“whoever unlawfully assaults or threatens another in a 
menacing manner should be punished as prescribed by law." 
| 
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Therefore, in your deliberations you may consider, if 


you deem it proper to do so, the lesser offense of simple 
assault. 


MR. MOORE: Your Honor, may we approach the bench? 
THE COURT: Yes. 
(AT THE BENCH: ) 


MR. MOORE: Would it be proper to have it worded too 
"if you find there was no attempted robbery"? 


THE COURT: I think that is implicit. 


MR. MOORE: May I make the request that it be stated 
that way, Your Honor? 


THE COURT: Repeat that. 
MR. MOORE: That if the jury finds that there was an 


assault without the intent to rob that they can find them 
guilty of assault. 


THE COURT: I think it is implicit in there. 


MR. I think so too. 


MR. TITUS: I think, Your Honor, it isn't bad to 
give it that way. 


{BE COURT: Is there any objection in giving it? 
MR. BROWNLOW: I do not join that. 
MR. CHASEN: I don’t insist on it. 


THE COURT: I think I have told them they can find 
them guilty of simple assault as a lesser finding. 


MR. CHASEN: Yes, Your Honor. 


THE COURT: I think that is sufficient. 


The jury returned a verdict of guilty as to each 
the three defendants. The judge inquired of the foreman: 

"When you say 'guilty' do you mean ‘guilty as charged"? and the 
foreman answered, "Guilty as charged". The jury collectively 
stated same was their verdict, and responded affirmatively when 
individually polled. (Tr. 126-7). : 

The defendants, in due course, were sentenced for the 
offense of assault with intent to rob, each receiving a jail 
sentence of from 3 to 10 years, as permitted under the statute 
fixing the penalty for this offense. However, the sentence 
would have exceeded the permissible limits for a conviction of 
simple assault, maximum penalty for which is twelve months. 

With respect to counsel's omission to file a 10-day 
notice of appeal, following imposition of sentence, the 
situation, as developed in connection with proceedings in 
this Court prior to the grant of leave to appeal in forma 
pauperis was as follows (see Memorandum in Compliance with 
this Court's Order dated October 24, 1963, PP. 2-3.): 

The clerk's file in this case contains a letter 


addressed to Judge Bazelon by Raymond Brownlow, Esq., attorney 


for petitioner John Green, under date of January 22, 1963, 


which reads in part as follows: 


that 
note 


“® * I should like to observe that Mr. Greene has 
never at any time discussed with me the advisability of 
effecting an appeal in this case. However, since the 
receipt of your letter, I have carefully reviewed the 
evidential record in this matter. My perusal of the 
record reveals, in my judgment, that no meritorious basis 
for an appeal is disclosed. This present judgment of mine 
merely confirms my position in this regard immediately 
following the’ conclusion of the trial, that an appeal from 
the judgment and decision of the Court would have been 
* frivolous‘. 


“I further note that Mr. Green's letter contains a 
reference to Attorneys Chasen and Moore in connection with 
this matter. | In this regard, I can only state that to my 
personal knowledge the three of us were never collectively 
consulted relative to taking any further proceedings in 
the case.” 

It is submitted it may fairly be inferred from the above 
the writer's client was not advised of the requirement to 
an appeal within 10 days. 


Under date of November 14, 1963, appellants’ counsel was 


advised by B. Guerry Moore, Esq., attorney for appellant David 


Green, as follows: 


“Tis is to confirm that to the best of my 
recollection, after sentence, associate counsel Raymond 
Brownlow and' an attorney named Chasen and myscl£ met in 
the halls following the sentencing. We discussed whether 
or not in our opinion an appeal would be effective. It 
was the combined opinion that we had presented every 
possible argument and defense and that an appeal would be 
to no avail. 


“on June 6th of 1960, I received a letter from David 
Green indicating that he wished to file an appeal. After 
reviewing the entire letter, it was my opinion that it 
would still be frivolous and could not result in a rever- 
gal of the lower court’s decision.” 
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It may be noted that the letter which Mr. one 
received from appellant David Green, indicating he wished to 
file an appeal, was received on June 6th, 1960, prior to 
sentencing which took place on June 10th. 

Counsel who acted for the third appellant, Robert 
Prather, informed counsel for appellants orally that he 
believed there was no error in the record and that an appeal 
would be frivolous. 

Appellants severally advised this under signed counsel 
they were not satisfied with the outcome of their trial, but 


had no discussion with counsel as to their right to appeal and 


were unaware of the necessity to note an appeal within 10 days. 


STATEMENT OF POINTS 


POINT I, The court's charge as to the lesser included 
offense of simple assault was inadequate, incomplete and 
confusing to such a degree as to affect the substantial 
rights of the appellants. The errors therein were 
sufficiently brought to the attention of the Court; but, 


in any event, they call for the affirmative exercise of 


judicial discretion under Fed. R. Crim, P. 52 (b). 


POINT II. In the circumstances of this case, in view of 
the existence in the record of plain errors affecting 
substantial rights, failure of court-appointed counsel 

for the indigent defendants to protect their appeal rights 
by filing a 10-day notice of appeal was per sé ineffective 
assistance of counsel at a crucial stage in the proceedings 
in the court below and would require a reversal of the 


judgment of conviction in any event. 


POINT III. There is persuasive authority for treating this 
appeal as a direct appeal from the judgment of conviction, 
put whether the attack on the judgment be deemed direct or 
collateral, the result is the same in the circumstances here 
present; the judgment of conviction must be reversed. 
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SUMMARY _OF_ ARGUMENT 


aa——E—EEE——————— 


Le The trial record reflects an error affecting sub- 
stantial rights in the Court's special instructions to 
the jury with respect to the lesser included offense of 
simple assault, a subject on which the Court, the Govern- 
ment, and the appellants united in the view that the jury 
ought to be instructed because of the issue in the case 
as to whether the appellants could be found to have had a 
specific intent to commit robbery. The Court's instruc- 
tions on this point, however, were inadequate, confusing 
and inexplicit, but despite the request of counsel for 
one of the appellants, the instruction was allowed to 
stand as given, and as such it constitutes reversible error 


that shoulda be corrected. 


2. The Court appointed counsel for the indigent defendants 


permitted a forfeiture of appellants' appeal rights by omit- 


ting to perform the virtually ministerial act of filing a 


10-day notice of appeal in their behalf. In the circumstances 
of this case such omission is per se ineffective assistance of 


counsel and affects constitutionally guaranteed rights of 


appellate review of criminal convictions of indigents in the 


Federal courts, for which the only just and effective remedy 


is reversal of the judgment of conviction. 


3. Persuasive authority exists for treating and dealing 
with this appeal as a direct appeal on the basis that, in the 
circumstances of this case, as in the case of the cited 
authority, the 10-day period for filing a notice of appeal 
did not commence to run prior to the filing by appellants 

in their own behalf of informal documents which served the 
function of a notice of appeal and satisfied the statute. 

But whether the appeal be treated as direct or collateral, 
the result must be the same, namely, reversal of the 


judgment of conviction. 


ARGUMENT. 


POINT I 


The trial court's instructions as to the 


The trial court s instructions ——— 
lesser_included offense of simple assault were 
erroneous, adversely affected substantial rights, 


and require reversal of the judgment of conviction. 


The issue here raised arises in an unusual manner, 


since the suggestion that the jury should be instructed on the 
lesser included offense of simple assault Seagineted with 
counsel for the government, not with defense aouneel.. who, 
however, after reflection, coneurred and requested that the 
instruction should be given. That they did not originate the 
request is deemed irrelevant, because it was timely eared by 
defense counsel after consultation with their clients. 

The government is hardly in a position to contend that 
such an instruction was not callea for. Counsel for the govern=- 
ment, acting in accordance with the best traditions of the 
office of a prosecutor, informed the Court (Tr .122): 

"T think under the facts in this case, Your Honor, 

it almost has to be, because it is a lesser included 
offense and the jury could find there was no intent to 


rob but there was an attempt to assault." 
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Te auty of the Court to charge on a lesser included 


offense under such circumstances has been settled by this 


Court. Young v. U.S., 309 F (2d) 662 (1962); and see, also, 


Burcham v. U.S., 163 F(2d) 761. 
The issue then resolves itself into a question of the 
adequacy of the instruction as given by the trial court. 
The Court, having previously charged the jury gen- 
erally, supplemented his instructions as follows (Tr.122) : 
THE COURT: Ladies and gentlemen of the jury, you may 
remember the Court has given you the definition of assault. 
But in order that there may be no misapprehension, there 
is here included a lesser offense known as simple assault. 
How as I told you before, an assault is defined by law 
as an unlawful attempt or effort with force or violence to 
do injury to the person of another, coupled with the 
present apparent possibility to carry out such intent. 
You may remember that. 
The D.C. Code states as follows: 


“whoever unlawfully assaults or threatens another in 
a menacing manner shall be punished as prescribed by law." 


Therefore, in your deliberation you may consider, 1£ 
you deem it proper to do so, the lesser offense of simple 
assault. 

The following colloquy at the bench then ensued: 


MR. MOORE: Would it be proper to have it worded too 
"if you find there was no attempted robbery?” 


THE COURT: I think that is implicit. 


MR. May I make the request that it be stated 
that way, Your Honor? 


eee ee 


THE COURT: Repeat that. 

MR. MOORE: That if the jury finds that there was an 
assault without the intent to rob that they can find them 
guilty of assault. ; 

THE COURT: I think it is implicit in there. 

MR. BROWNLOW: I think so too. 


MR. TITUS: I think, Your Honor, it isn't bad to give 
it that way. 


COURT: Is there any objection in giving at. 
BROWNLOW: I do not join that. 
CHASEN: I don't insist on it. 


THE COURT: I think I have told them they can find 
them guilty of simple assault as a lesser finding. 


MR. CHASEN: Yes, Your Honor. 

THE COURT: I think that is sufficient. 

Counsel for appellants submits that the requiet of Mr. 
Moore was sound and well-founded and should have been granted, 
despite the failure of other defense counsel to join in the 
request. Moreover, such failure is plain error affecting 
substantial rights and the request should have been honored 


despite the position taken on the record by two of the three 


defense counsel. See Fed. R. Crim. P. 52(b). 


As this Court stated in Burcham, supra, at Pp. 762, a 


aefendant may be found guilty of any offense necessarily in- 


cluded in the crime charged in the indictment. 
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The trial court recognized that the charge as he had 
given it was not explicit on the vital point raised by Mr. 
Moore, although he felt it was implicit in what he had said. 
fo a trained legal mind it might, perhaps, be implicit, but not 
necessarily to the minds of a jury of laymen. 

Without the amendment requested by Mr. Moore, the 
charge as given focused the attention of the jury on the ele- 
ment of assault, and may well have induced the belief that con- 
vincing proof of the assault was sufficient to sustain a verdict 
of guilty of the offense specified in the indictment. 

Note should be taken of the form of the verdict as 
announced by the foreman of the jury, which, in the first 
instance was “Guilty”. The Judge then inquired (perhaps with 
the question as to simple assault in his mind) “By guilty do 


you mean guilty as charged?" to which the foreman responded in 


the words of the Judge, “Guilty as charged”. (Tr.126). 


Had the charge been amended as requested, the jury 
would unquestionably have been aware of the fact that they had 
two alternatives to consider, either of bringing in a verdict 
of “guilty as charged” or “guilty of simple assault", as the 
aifference between the two forms of verdict would have been 


explicitly spelled out to then. 


As the record stands, the guestion as to whether the 
jury understood the choice of verdicts which was open to them 
from the charge as given, must rest in ambiguity. 

Randall's Instructions to Juries, 84614(1), p.4887, 
furnishes an example of the type of instruction which might, at 
least in part, have met the objection which was here raised to 
the instruction as given. The instruction (involving the crime 
of robbery) follows: 

You are instructed that the crime of robbery as 

charged in this indictment also includes the crimes 
of larceny from the person and larceny. 

The jury are instructed that if, from the evidence, 
you are not convinced beyond a reasonable doubt, as 
defined in these instructions, that the defendant is 
guilty of the crime of robbery, then you should next 
ascertain whether or not from the evidence he is' guilty 
of the crime of larceny from the person, and, should 
you not find him guilty of either robbery or larceny 
from the person, then you may ascertain whether or not 
he is guilty of the crime of larceny as herein defined. 

In such a situation, it is submitted, the jury should 
also be required to specify in their verdict the particular 
offense of which the defendant or defendants are convicted, - 


and instructed as to the form in which the verdict should be 


couched in order to do so. 


In view of the specific request made by one of defense 


counsel for further instructions (the defendants having pre- 


sented a unitary defense), it is submitted that such further 
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instructions should have been given, to clarify and make 
explicit the insufficient instruction initially given. See 
McIllrath v. United States, 188 F(2a) 1009,1010 (C.A.D.C. 1951). 
Rule 3l(c) of the Rules of Criminal Procedure provid- 
ing that an accused is entitled to instructions on "necessarily 
inclu@ea” offenses, plainly requires that the instructions as 


to lesser offenses be sufficiently explicit. 


In McAfee v. U.S., 105 F(2d) 21 (1939) this Court 


held that where a crime is divided into degrees, it is not 
sufficient merely to define the elements of the crime charged 
ana then to tell the jury that the defendant must be found 
guilty beyond a reasonable doubt, but the reasonable doubt 
requirement should be made specifically applicable to doubt 
regarding the degree of the crime. In the Court's opinion in 
McAfee, Stephens, J., said: 

“*% * we (Justices Miller, Vinson and himself) 
think it’ should be orthodox practice somewhere in 
the structions to tell the jury once in precise 
terms that a not guilty verdict is necessary in 
the event of failure by the Government to prove 
each of the elements of some offense beyond a 


reasonable doubt. While this was implied in the 
lanquage_last_above quoted, it was not, in our view, 


stated with sufficient exp licitness. * * " 
In Goodall v. U.S., 180 P(2a) 397,401 (1950), this 
Court did not reach the question here presented, because the 


question of the lesser offense was not sufficiently raised by 
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the evidence, and the lesser offense charge, to which objection 
was made, was given merely out of an abundance of caution. But, 


as we have demonstrated, such was not the case here. 


POINT IT 
In the present circumstances, omission to file the 
10-day notice of appeal in behalf of the convicted appellants 


prejudiced their right to appellate review quar anteed by the 


equal protection clause of the Constitution, and deprived them 


of effective assistance of counsel. 

Effective assistance of counsel required the preserva- 
tion and protection of petitioners’ rights of appeal. Jones v- 
Cunningham, 313 F(2d), 347,353; Mitchell _v. U. S., 259 F (2d) 
787,792 (dissent). Such protection is vital, where a substan- 
tial ground of appeal exists in the trial record, as here, and 
where, as previously shown, the defendants in fact desired to 
appeal. 

Such protection in this kind of situation involved 
merely the virtually ministerial act of filling out and filing 
with the Clerk a simple printed form of notice, to toll the 
running of the 10-day limitation. 

It is not contended that trial counsel for indigent 


defendants are obligated to carry on an appeal, nor does the 
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filing of a notice of appeal commit either the defendant or his 
counsel to going forward with an appeal. All that need be done 
is the act of filing the notice to preserve substantial rights 
and open the way for the indigent defendant to take such 
further action as may be open to hin, for direct appeal in 
forma pauperis, and to request court appointment of counsel for 
the purpose, if the Court deems that non-frivolous grounds of 
appeal exist. 

The record demonstrates that appellants' appeal rights 
were not given the protection they would have received by the 
simple filing of a notice under the 10-day rule. Nor is there 
any equivalent element, such as a warning of the requirement 
by counsel or the Court. The initial petition filed by the 


appellants in their own behalf states that after their sen- 


tencing “the defendants, not aware that their rights were at 


that time violated, and that they had a remedy to fight such 
injustice, began service of the above mentioned sentence.” 

It is believed to be a fair inference that trial 
counsel omitted this advice being satisfied in their own minds 
that the trial record contained no prejudicial error. However, 
such state of mind, in this instance, does not balance the 
forfeiture of an indigent defendant's rights. Appellants 
believe this Court's ruling in Lewig v- U- S-, 294 F(2da) 209 
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(1961) is clearly distinguishable from the instant case, 
despite this Court's statements in the opinion concerning 
absence of a duty upon counsel in cases where counsel believes 


no prejudicial error exists in the record. Here we merely con- 
tend that there was a duty to preserve the right of appeal by 
filing a notice. We do not contend that trial poukeas were 
obliged to prosecute an appeal. The remedies of jndigent 
prisoners for obtaining counsel on appeal, and the safeguards 
against frivolous appeals would still remain. We contend that 


aa@vice to the client of the necessity of noting an appeal with- 


in 10 days, and of the consequences of failure to do so, to- 


gether with the filing of the notice where indicated, is a 


requisite of effective representation by counsel. 

Moreover, in Lewis, the defendant had evigenced 
satisfaction with the outcome of the trial, had been convicted 
of a lesser offense than that for which he was indieted, and 
one of his counsel had talked with him about his right to 
appeal. 

It should, we submit, be clarified that the obligation 
of trial counsel extends to the protection of inaiaants' 
appeal rights against forfeiture, and that the duty of Court 
appointed counsel for indigent defendants extends throughout 
the period of time, and to the kind of action, appropriate to 


that purpose. 


The only remedy available to the Court for the vindi- 
cation of the appeal rights of the indigent defendants in these 
circumstances, lies in a reversal of the judgment of conviction. 
We believe this is a necessary corollary to the existence of 
the rights. See Griffin v. Illinois, 351 U. S. 12 (1955); 


Hardy v. U. S., 11 L ed. 2a 331 (1964). 


POINT IIt 


Persuasive authority exists for treating the present 


appeal as a direct appeal from the judgment of conviction; but 
whether direct or collateral, the end result must be the same, 
reversal _ of the conviction. 

Appellants contend that this Court, at the present 
stage, should treat and deal with the appeal as a direct appeal 
from the judgment of conviction. Boruff v. U. S., 310 P (2a) 
918, U.S. Ct. of 'App., 5th Circuit, decided December 5, 1962. 

In Boruff, the defendant was erroneously convicted of 
a crime. He did not file a notice of appeal within 10 days 
following the order of the trial judge sentencing him to serve 
a term of 2% years. He was represented by appointed counsel. 
It was not disputed that counsel adequately and competently 
represented him during the trial of his case and was with him 


at the time of his sentence. Counsel considered he had fully 
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performed his duty after sentence was pronounced, and did not 


advise Boruff of his right to appeal or of his right to have 
counsel appointed for him for the prosecution of mane an appeal 
if he elected to proceed. Approximately four months after the 
date of his sentencing order Boruff filed a Pa ers the 
Court which sentenced him, captioned in the cause and entitled 
"Appeal". The Court of Appeals for the Fifth Circuit held 
that the District Court properly allowed Boruff to prosecute 

is appeal in forma pauperis, and it then proceeded 1S reverse 
his conviction on the merits. One judge dissented, stating 
"the appellant is not without his remeay of habeas corpus", 
but the majority of the Court, in an opinion by Tuttle, C.Je, 
said (p.921): 


“The ten day period during which a convicted person 
has a right to file notice of appeal may be long enough 
under ordinary circumstances, but no one can gainsay the 
fact that it is a very short time, and would be: an utterly 
unrealistically short time, for a person who was not 
guided during every moment of the ten days by the advice 
of counsel. We think that the obligation of the trial 
court under Rule 44 is to see that counsel appointed to 
assist an accused during the trial includes the! obligation 
to advise him with respect to his rights during the ten 
day period within which the final proceedings in the 
district court may be taken by him to assure him of his 
right to appeal. We think also that it is not ‘an unwar- 
ranted construction of the language of Rule 37(‘a) (2) to 
construe the word "defendant not represented by counsel” 
to mean a "defendant not represented by counsel during the 
ten day period" after which his failure to file a notice 
of appeal would forever bar such right. We concluce, 
therefore, that the ten day period within which Boruff 
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was required to file his notice of appeal did not commence 
to run until he was actually notified of his right to 
appeal and his right to have counsel to assist him, under 
the peculiar facts of this case. 


“The contention made by the United States that if 
Boruff was denied a constitutional right on account of his 
failure to have counsel represent him during the ten day 
period, then this should be considered only as the basis 
for the bringing of a motion under Section 2255 really 
puts the cart before the horse. What Boruff seeks here is 
a review of alleged errors of law upon trial of the case. 
The only constitutional lack alleged by him is the failure 
of the court to advise him of his right to appeal and to 
have counsel if he elected to do so. There is no such 
constitutional lack as existed in Johnson v. Zerbst, supra, 
by reason of the failure of the trial court to appoint 
counsel for him during the trial itself. This is a 
typical case for an appeal on the merits because of errors 
of law occurring at the trial -—- not a case of setting 
aside a conviction made void by appellant's having been 
Genied a constitutional right." 


Under the authority and reasoning of Boruff, the 


omission of court-appointed counsel, although acting in good 


faith, tolled the running of the 10 day period which would 
otherwise have forfeited appellants’ appeal rights. 

Despite the dissent in Boruff, which was based upon 
U. S. v. Robinson, 361 U.S. 220 (1960), it does not appear that 
the government sought review of the ruling upon which appel- 
lants rely. 

But in view of what has been said under Point II, 
we deem it immaterial whether or not the attack on the judgment 


in this situation be deemed direct or collateral. What is 


involved here is the appeal right itself, and its protection 
by the Court and its appointed counsel. Whether direct or 
collateral, the result must be the same, namely a reversal of 
a judgment of conviction based upon appealable, reversible 


error. 


CONCLUSION 


The judgment of conviction should be reversed. 


Respectfully submitted, 


Joseph P. Tumulty, Jr. 
1317 F Street, N. W. 
Washington 4, D. C. 
Counsel for Appellants by 
appointment of the Court. 


APPENDIX A 


Pinyon L. Cornish, Jr., for the government, testified 
he was 24 years old, and was living in an apartment at 744 
Girard St., N.W., with his wife, on March 15, 1960. He had 
completed 6 months active duty in the Quartermaster Corps 
Reserves three days previously, and was then employed at the 
Bethesda Branch of the Washington Post Office. He was at home 
on the evening of March 14th, until about 11:30 p.m., with his 
wife. He then left the apartment and walked up to 14th and 
Girard Street, and south on 14th Street to the Flamingo Club, 


located on 14th Street, between Florida Avenue and W Street, 


where he had two beers, alone. He left the Flamingo Club at 


about 1:00 a.m., was proceeding, walking further down 14th 
Street, alone, on the East side, between Q and R Streets, when 
he was approached by a man standing along the curb, identified 
as the defendant David Green, whom he had never seen before. 
Cornish further testified in the following words 
(Tr. 21-26): 
“The defendant (David Green) walked over to me and 
askea me if I wanted to see a girl. I told him, no. I 
didn't think so. He asked me if I wanted any whiskey or 


anything and I said -- Before I said anything he said, 
come with me. I don't recollect saying anything else to 


him at the time. He told me to come across the street 
with him and I walked across the street with him and he 
called to two fellows standing in front of a Chinese 
restaurant. He told me to go on up to the corner, motion- 
ing toward the corner at 14th and Church Streets, and I 
did so and waited there. * * * I just started to walk off 
when he came up alongside of me anc took me by the arm and 
said, come on. We started down Church Street and -- * * *. 
We proceeded down Church Street and he told me souething 
about having a Chinese girl and a 19 year-old girl and I 
stopped and said, I can't go along with you; and he said, 
do you have any money, don't you have any money; and I 
said, yes. He said, let me see it. I showed him a twenty- 
dollar bill. * * * 


“7 showed him a twenty-dollar bill and he said, come 
on, so he told me to come across Church Street, and we 
went across and I looked back and saw two fellows coming 
around the corner that seemed to be following us. As we 
got to the lot he said, let's take a shortcut across the 
lot. There was a chain across the lot and I started to 
step over it and he was sort of holding on to my arm. He 
liftea the chain up so I couldn't step over it, so we went 
under the chain together, and as we got on to the lot I 
noticed the fellows were coming closer and tried to pull 
away from David Green. Anda one of the fellows said, it is 
all clear; it is all clear. And I kept struggling with 
David Green, pulling and tussling, and the other two 
fellows (later identified by the witness as the defendants 
John H. Green and Robert Prather) came up behind me and 
they grabbed me and pinned me against a garage. eens 
This was in the alley between Church Street and 14th 
Street. 


“As they pinned me up one said, we have got him, and 
one of these fellows, one of the other fellows said, has 
he got any money, and David Green said, yes, he has some 
money. * * * * 


“well, after they pinned me against the garage and 
one asked, does he have any money, and the other said, he 
does have some money, I was still struggling, trying to 
get away from them and he said, you can't beat all three 
of us. * * I am not sure which one said that. one of the 


three of them said that. At that time one of them hit me 
in the stomach and one on the side of the head. * * 


“ana when they hit me I guess I got excited. I pulled 
around and pulled away from them and my coat and buttons 
ripped off and the coat seemed to be giving and I just 
shook it off my shoulders and started to run. I broke free 
and started to run. * * The coat dropped wherever it was. 
* * {I didn't run very far. I would say about thirty feet. 
It was just a short ways down the alley, because as I ran 
one of the fellows - I believe it was David Green —~ 
caught me by the shirt sleeve and there was ice in the 
alley and we both slipped down to the ground. * * * 


“well, as I remember, I slipped and fell on the ground 
and David Green slipped and fell on the ground beside me, 
and the two others were running up behind me and as they 
came up behind me some lights came in on the alley and a 
police cruiser drove through the alley. As the cruiser 
came up these fellows ran back through the lot through 
which we had come. * * All three of them. * * " 


The witness was asked "did you run at that time" and 
he answerea “Ho, I didn't; I just got up where I was." 
Cornish also testified he had the twenty dollars which 


he displayed to the defendant David Green in the small watch 


pocket of his pants and replaced it there after showing it to 


Green (Tr.29). 

He saw the three defendants again about two minutes 
after they ran. They were then in the custody of the police, 
who had them against the wall at 14th and Church Streets. 

(Tr. 29). 

Cornish had not been with any of the three men at the 

Flamingo Club earlier in the evening, nor had he seen any of 
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them in that club. (Tr. 29). He had never known of seen the 
defendants Prather or Green prior to this occasion (Tr. 28) . 

In the course of Cornish's testimony, following his 
cross-examination, the government introduced into evidence the 
brown overcoat which Cornish testified he had been wearing at 
the time of the alleged assault, which he said had pee torn 


from him and from which two buttons had allegedly been ripped. 
Counsel for the three defendants stated they had no objection 
to its receipt in evidence. (Tr. 58). The witness had brought 
the coat with him to the trial. It had been in his custody in 
the interval between the time he picked it up, after the 
alleged assault, and the time of his appearance at the trial, 
but he testified in answer to questions by counsel for the 
government that neither he nor his wife had chanaea ee altered 
the condition of the coat. (Tr.26). 

Cornish was cross-examined by counsel for each of the 
three defendants. The cross-examination occupies 26 pages of 
transcript. (Tr. 31-57). He adhered to the account he had given 
upon direct examination. But his explanations of nis purpose 
in leaving his wife and apartment at 11:30 p.m., were somewhat 
bizarre. A pre-medical student who had been admitted to medical 


school, he testified he walked about 10 blocks from his home to 


the Flamingo Club for a few beers, remaining there until 1:00 
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aem., studying an anatomy book and consuming two beers. Leaving 
the Club he proceeded in down town a@irection intending to go to 
a White Tower restaurant at 14th and Bye Streets to get a ham- 
burger and milkshake and continue reading in the brightly 
lighted place. He a@mitted knowing there was a brightly lighted 
restaurant known as the Philly Restaurant at 14th and R Streets, 
where milkshakes and hamburgers were served, but said "it was 
not conducive to reading". He also admitted knowing there was 
a brightly lighted white Tower restaurant about 4 blocks from 
his home. He also admitted he accompanied David Green volun- 
tarily, and said his motive in so doing was that he would like 
to get some whiskey, "if he had some at a reduced price." A 
"fellow in the Army” had told him they made corn whiskey, he 


tried some, and “he said you could get it in Washington". He 


could not say amy particular person hit him nor would he say 


that any of the defendants put his hand in his pocket. (Tr.34). 
In the course of the cross-examination of Cornish by 

counsel for the defendant Prather the following took place. 

(Tr .50-1;52—3) : 

Q. Did you have any conversation with David Green 
respecting going into the alley and having homosexual 
relations? 

A. Wo, sir. 

MR. TITUS: Your Honor, if counsel is through with that 


question I would like to approach the bench at this time and 
have a ruling from the Court. 


THE COURT: You may. 
(AT THE BENCH) : 


MR. TITUS: I submit to the Court that unless there was 
a foundation to that question by way of future anticipated 
testimony or other transcript which may be available, or un- 
less counsel intends to put the defendant on to bring out 
some testimony of that nature, I think the question is 
highly improper. 


THE COURT: I think so. So have you such? 
MR. CHASEN: I don't at this time. 
(IN OPEN COURT) : 


THE COURT: Ladies and gentlemen of the jury, you will 
utterly disregard and wipe from your minds the question just 
asked the witness as to whether there was any homosexuality 
proposed. You are not to consider it at all. It is not in 
this case. * * * * 


MR. MOORE: Your Honor, I would like to have the record 
indicate that counsel seated at the counsel table were not 
invited to the conference. 


THE COURT: You were free to come up if you: wanted to, 
and the question didn't involve either of you. It involved 
merely the man who asked the question; and it wouldn't 
matter whether you were here or not, the ruling of the Court 
would have been the same. 


MR. MOORE: Your Honor, I do not know the content of 


that. 
THE COURT: Content of what? 
MR. MOORE: The statements made at the bench. 
| 
THE COURT: You heard what the Court said to the jury. 
That is just exactly the substance of what was mentioned to 
the Court by counsel for the Government. The Court agreed 


the objection was well-taken. 


MR. MOORE: May we approach the bench? 
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Yes. 
(AT THE BENCH) : 

MR. MOORE: Your Honor, I don't know what counsel's 
intentions are, but the Court implied that if there was the 
possibility there would be some testimony introduced along 
those lines -- 


THE COURT: If it is proper, if proper foundation is 
laid. That is understood. At the present time it is out. 


MR. MOORE: That is it. 

MR. TITUS: May we make sure now that the record is 
clear that counsel objected to not being at the conference 
at the bench; that counsel is here now and was apprised by 
the Court that was the same substance of the conver sation 
at the prior bench conference? 

THE COURT: The record so states. 

Some further effort was made to go into this subject 
with Cornish on cross-examination. He testified he had been to 
the Plamingo Restaurant two or three times in the year before he 
went into the service. He did not notice anything unusual about 
the number and the character of the persons attending the 
Flamingo. When he was asked the question, "Did you notice 


whether they may be of the type which would be regarded as 


homosexuals?” Government counsel objected and the objection was 


sustained because there was "no basis at all yet". (Tr.55). 
Pvt. David B. McQueen, for the government, a police 

officer attached to the Second Precinct, Metropolitan Police 

Department for nine years, testified that on the particular 
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morning (March 15, 1960) he was on scout car duty with Private 


Charles C. Gilmartin; that about 1:15 a.m., they were in the 
area of 15th Street between P and Q Streets, N.W., and that: 
“y was driving South on 15th Street, just South 
of Q, and I passed the entrance to the alley that runs 
from 15th Street to 14th Street and I observed a group 
of men in that alley as I passed. I made a U turn to 
back to the alley and as I drove into the alley I 
observed a subject on the ground with three men stand- 
ing over him flinging their arms as if they were beating 
him. 
Q. What happened then? 
A. They saw us and the three jumped and ran through 
a vacant lot to Church Street. My partner got out of the 
car and chased them. I drove through the alley to 14th 
Street, around to 14th and Church where I saw two subjects 
running toward me. I got out of the car and stopped them. 
Q. Two subjects? 
A. Yes, sir. 
Q. Now, did you arrest the two subjects you saw? 
A. Yes, sir, I did. 
| 
Q. Now, did there come an occasion when you saw a 
thira subject other than those two? 
Yes, sir. 
Where was the third subject? 
My partner had him in custody. 
Is that Officer Gilmartin? 


That is correct. 
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The witness then identified the three defendants and 
the witness Cornish. He testified the three defendants were the 
three he saw earlier in the alley over the man on the ground, 
and that Cornish was the one who was “down on his back" when he 
first saw the group of men in the alley. (Tr.62-63). He further 
testified as follows: 

Q. Now I want you to listen to this question care- 
fully, Officer. After you stopped these two defendants 
whom you have identified, did you place them under arrest 
at that time? 

A. No, I did not. 

Q. What did you do with them? 


A. I left my partner with the three and I drove the 
scout car back to the scene where I met Mr. Cornish. 


Q. Was Mr. Cornish still at the scene? By the scene, 
ao you mean where you originally had seen them? 


Yes, sir. 
Was Mr. Cornish still there? 
He was still there. 


Q. Did'you transport Mr. Cornish anywhere after you 
got back to the scene? 


A. Back to 14th and Church. 


Q. Did you then take Mr. Cornish back to where the 
three defendants were in the custody of your partner? 


A. That is correct. 


On cross-examination, Officer McQueen testified that 


when first observed the group in the alley he didn't notice any 
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actions, such as flailing of arms, et cetera, and that his in- 
vestigation was prompted by the presence of the group in the 
alleyway rather than any excitable activity. (Tr.67). He further 
testified in answer to questions put to him by defense counsel, 
that Cornish immediately told him they (the defendarits) had 
tried to rob him; that Cornish had told him he had voluntarily 
gone with David Green, and that his purpose was whiskey, although 
there had also been some mention of women. (Tr. 71). He testified 
that Cornish told him his money had not been taken and showed him 
a twenty-dollar bill, which he took out of one of his pockets. 


(Tr. 75). 


On completion of McQueen's testimony, the defendants 


jointly moved for a judgment of acquittal, which was denied. 

JOHN H. GREEN, for the defendant, hesttiios that he and 
Prather were going home after leaving a "Chinese joint," when 
they encountered the complaining witness, Cornish. iHe then gave 
the following account of the events which followed (tr. 78): 


After me and Robert decided to go we told the boys we 
would see them later. So me and Robert, we were on the 
same side of the Chinese joint, we crossed Church Street 
and we were going on home. We were going home about that 
time. I looked across the street and Pinyon was coming 
out of the Dixie Bell and him and my brother seemed like 
they were pretty high. I was confronted by Pinyon and my 
brother both and my brother said Pinyon and Junior wanted 
me and Robert Prather to watch for him. And I said, watch 
doing what? He said he wanted to go up in the alley and 
suck my penis. And Pinyon and Junior agreed to give us one~- 


dollar apiece if we watched. So we agreed. Me and Robert 
Prather both, we agreed to do that. So all of us went into 
the alley together, all four of us. He went on his own 
free will. 
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THE WITNESS: So he said he would give us one-dollar 
apiece after the act actually takes place, after it was 
over. He said he had to get some more change. So all of 
as went in the alley and we walked down Church Street and 
went across the parking lot. So we entered the parking lot 
and he and my brother went behind this car parked next to 
the garage. 


So I told Sammie, I said, you watch the alley towards 
15th Street and I will watch the alley towards 14th Street. 
So about that time we hadn't been in the alley but about 
two or three minutes and Robert said, I believe that is a 
police car coming. So Pinyon and Junior ran out from 
behind the car. He was running straight up the alley. So 
my attention was to run across the parking lot and I ran 
into him and I slipped and fell and actually he fell on top 
of me. And I hurt my side, and I have got proof of that 
now because I have got the scar on my side. Although it 
has healed up it hasn't got right. I mean the original 
color is there. And he jumped up and ran, and during that 
time Robert’ had done run and I run across the lot up to- 
wards 14th Street. That is when one of the officers jumped 
out and said, you can run if you want to. And I seen them 
bringing my brother down 14th Street and so we got up there 
and one of the officers -- I don't know which one it was 
because it was a dark street -- he told the officer that 
arrested me, he said, go ahead and get that boy they were 
trying to rob. Okay, he said. And we had done told hin, 
me and Robert, what we went up in the alley for. We ordered 
one guy to wait. He ran first and about five minutes before 
they brought him back -- They had to go and look for him 
and bring him back. And that is my statement. 


On cross-examination, the witness testified that Cornish 
rar when he was in the alley and the police car came in, and the 


police had to go and look for him. He also testified that he 
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tola the officers at the scene of the arrest and at the precinct 
that Cornish "was a freak, a homosexual, that he wane Se the 
alley for". (Tr.80). 

This completed the defendants’ case in chief, and all 
rested. 

Pvt. McQueen, recalled by the government, in rebuttal, 
deniea that the defendant John H. Green had told him of the 
"homosexual escapade" that he described on the aa at the 
time of the arrest, later in the precinct, or at any other time. 
(Tr. 84). Under cross-examination by one of the defense counsel, 
McQueen testified that John Green's explanation of his being in 
the alley was as follows: (Tr .86) 

“John Green told me he was standing in front of the 

Chinese restaurant at 1404 or 1504 14th Street with 
Robert Prather when his brother David Green came up and 
asked them to follow them into the alley with Mr. Cornish. 
Cornish had bitten him on the thumb about 9:30 that even~ 


ing at 14th and U and he wanted to get revenge.’ 


Q. He had bitten him on the thumb? 


A. That is correct, and they went into the alley for the 
purpose of assaulting Mr. Cornish." ! 


At this point both sides rested. 
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QUESTIONS PRESENTED 


1. Where the issue of counsel’s incompetency in failing 
to note appellants’ appeal was never before the trial court, 
and neither the question of belated appeal rights nor the 
series of conflicting letters on which the direct appeal 
claim lies were presented in the court below, can the 
matters be raised for the first time on appeal from denial 
of a motion under 28 U.S.C. § 2255, where the motion— 
as presented below—concededly is frivolous? 

2. Does mere failure of court-appointed counsel to note 
indigents’ appeals where three trial counsel have agreed 
no nonfrivolous issue would be thereby presented pre- 
serve this Court’s jurisdiction to hear direct appeal some 
four years after conviction by a jury? 

3. After charging the jury on assault with intent to 
rob, where the court gave an ancillary charge on the 
lesser included offense of simple assault and, referring to 


the main charge defining assault and, quoting from the 
simple assault statute, implicitly stressed the propriety of 
the lesser finding if no intent to rob was shown, was it 
erroneous for the court to refuse explicitly so to instruct 
in yet another fragmentary addition to the charge, par- 
ticularly where two of three counsel expressly declined to 
join in requesting the additional language? 


INDEX 


Counterstatement of the case. 
Appellants’ motion under 28 U.S.C. § 2255 
Appellants’ rights of “Direct Appeal” 
The evidence at trial 
The instructions 

Statutes involved 

Summary of argument. 

Argument: 


I. This appeal should be dismissed: no grounds for re- 
28 U.S.C. § 2255 are presented by the 
+ claim of direct appeal rights 

to the court below 


II. This Court has no jurisdiction to entertain a direct 
appeal from appellants’ convictions. 


II. Appellants’ claim on the merits would not require 
reversal of the convictions 


Conclusion 
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JOHN GREEN, APPELLANT 


Vv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


(1) 


2 
COUNTERSTATEMENT OF THE CASE 


This action originally reached this Court as a petition 
for allowance of a free appeal from denial by the District 
Court of a motion for relief under 28 U.S.C. § 2255 
(Mise. No. 2086). Leave to appeal in forma pauperis was 
denied by the District Court, and by this Court on Feb- 
ruary 11, 1963. Following a petition for rehearing en 
bance filed on February 25, 1963, this denial was vacated 
by the Court sua sponte on August 18, 1963, and counsel 
was appointed to file a memorandum in support of the 
original petition. Thereafter, in the course of moving 
for a transcript of the proceedings of the original trial 
resulting in the sentences which petitioners are presently 
serving, it was suggested for the first time that petition- 
ers might be entitled to a direct appeal from their con- 
victions. After filing of memoranda on the question of 
direct appeal rights—at the direction of this Court—and 
after the transcript had been granted, leave to appeal in 


forma pauperis was granted on July 14, 1964, to the 
following extent: 


The Court reserves its decision on the question of 
whether this is a direct appeal from the judgment 
of conviction or a collateral attack until full briefing 
and hearing of the case on the merits. 


Appellants’ motion under 28 U.S.C. § 2255 


The motion, denial of which is now appealed, was filed 
in the District Court on October 15, 1962. Relief was 
denied on October 29, 1962, with the words “The motion, 
files and records conclusively show the defendants are 
entitled to no relief ....”' Leave to appeal in forma 


2On November 1, 1960, petitioners David Green and Prather 
had filed a motion under 28 U.S.C. §2255 which contained the 
same allegations that were advanced in the present motion. The 
trial judge denied the motion. This Court denied leave to appeal 
on August 28, 1961, and the full Court denied a petition for re- 
hearing en bane on January 24, 1962 (Misc. No. 1671). 

On May 11, 1962, petitioners David Green and Prather filed an- 
other motion under § 2255 which contained the same allegations 
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pauperis was denied on November 6, 1962, by the District 
Court, and by this Court on February 11, 1963. 

The motions presented to the District Court and on 
this appeal were virtually identical. Three grounds for 
relief were advanced: (1) the indictment was returned 
on “general assumption and conjecture” by the grand 
jury (since only the police witness—and not the complain- 
ant—appeared before them); (2) there was insufficient 
evidence to permit the case to go to the jury (and thus 
the trial court’s instructions giving the case to the jury 
were erroneous) ; and (3) counsel were ineffective during 
the trial (in failing to resist introduction of the com- 
plainant’s coat, failing to explore conflicts in the testi- 
mony, in short, “counsel’s very inadequate defense of the 
defendants’ rights during the trial”). Stressed in mo- 
tions to both the District Court and this Court was ap- 
pellants’ belief that “the facts stated herein have suffi- 
cient merit for collateral attack . . .” (Motion 13). 
Under the heading “Statement of Facts” was included 
information that at the time they commenced to serve 
their sentences appellants were “unaware their rights 
were at that time violated, and that they had a remedy 
to fight such injustice” (Motion 4). Their reply to the 
government’s opposition to their petition in this Court 
stressed that their assertions of denial of effective trial 
assistance required a hearing on their motion for col- 
lateral relief. 

Upon August 13, 1963, vacation of the earlier denial of 
the petition, present counsel was appointed. In due 
course—after preparation of the transcript of the trial— 
appellants (through counsel) filed a memorandum treat- 
ing the merits of their motion. After summarizing the 
contents of the transcript and noting that the asserted 
ineffective assistance of counsel was the only issue cog- 


that were advanced in the motion of November 1, 1960, and that 
are advanced in the present proceeding. The trial judge denied the 
motion on May 22, 1962. He denied leave to appeal on June 14, 
1962. There was no appeal from the denial of this motion which is 
nearly identical to the papers in the instant case. 
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nizable on § 2255 motion, it was conceded that there was 
no merit in this claimed violation of constitutional rights 
(Memorandum filed on May 18, 1964, 18-19). 


Appellants’ rights of “Direct Appeal” 


Following vacation of the denial of their petition to 
this Court for leave to appeal, appellants filed a motion 
for transcript of the trial proceedings. Through their 
attorney, and keying on the prefatory language in their 
§ 2255 motion that they were unaware of their rights 
when they were sentenced, appellants urged their right to 
perfect a direct appeal even at that advanced stage of 
the proceedings, to the fruition of which the transcript 
was essential (Motion for Transcript of Petitioners’ 
Trial at the Expense of the United States, filed September 
26, 1963). This memorandum noted the presence in the 
files of a letter to the Chief Judge of this Court from 
appellant John Green’s trial counsel “which at least 
raises the strong inference that the petitioners were not 
advised of their appeal rights.” 

In a later memorandum—prepared at the direction of 
the Court while the matter of the transcript was held in 
abeyance—appellants’ court-appointed counsel urged that 
(1) the letter in the files mentioned supra, together with 
(2) a letter he had received from appellant David 
Green’s trial attorney, (3) an oral conversation he had 
enjoyed with appellant Prather’s trial counsel and (4) 
conversations with the appellants,? yielded “a fair infer- 


2(1) John Green’s counsel wrote that after the trial he felt an 
appeal would be frivolous, that he had never discussed the matter 
with his client and that he did not recall the three trial counsel 
were ever consulted collectively about the matter. 

(2) David Green’s counsel apparently wrote similar feelings 
about the merits of taking an appeal after discussion of the mat- 
ter with the other attorneys following the sentencing. He had re- 
ceived a letter from his client prior to the sentencing, however, 
which indicated David Green at that time wanted to appeal. 

(3) Prather’s counsel apparently holds the view an appeal would 
have been frivolous. 

(4) Appellants apparently have informed their present counsel 
that they were not satisfied with the outcome of their trial, that 
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ence that [appellants’] trial counsel omitted this advice 
[that appeal must be noted in ten days] being satisfied in 
their own minds that the trial record contained no preju- 
dicial error’ (Memorandum in Compliance With This 
Court’s Order Dated October 24, 1963, filed on November 
22, 1963, 3). Following grant of the transcript and the 
memorandum analyzing the transcript, supra, the court 
granted leave to appeal without prepayment of costs, re- 
serving the question of the nature of the appeal until 
after briefing and argument. 


The evidence at trial 


Indicted on April 4, 1960, for assault with intent to 
rob, appellants’ case was tried to a jury on May 4, 1960. 
Agreed was the fact that a policeman had come upon 
the three appellants and the complainant in the early 
hours of March 15, 1960, in an alley in northwest Wash- 
ington. The struggle at trial was to win the credence of 
the jury for one of conflicting versions of what had pre- 


ceded the view by the policeman which had led to appel- 
lants’ arrests. 

The complainant testified he met appellants while 
seeking after-hours whiskey (Tr. 2). Supposedly en 
route to the source of beverage, the three set upon him 
in an alley to get a twenty-dollar bill he had shown to 
one of them (Tr. 22-28). In the ensuing struggle, the 
complainant’s coat was torn and his attempt to flee ended 
as he slipped and fell to the ground with one of his assail- 
ants while running (Tr. 25-26, 30-31). Just as the other 
two closed upon him, the lights of a police cruiser 


they had no discussion with their attorneys about an appeal and 
did me know the ten-day restriction on the time for noting an 
appeal. 

The clerk’s file in Misc. No. 2086 also contains letters dated in 
December 1962 and January 1968 from John and David Green to 
the Chief Judge of this Court in which they state they were rely- 
ing on their lawyers to note their appeal for them. There are also 
indications that the brothers Green wrote to the Clerk of the 
District Court in July 1960 as to their appeals, and were advised 
time had expired. 
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illuminated the scene and the would-be robbers fied (Tr. 
26). The torn coat was introduced into evidence at the 
cose of his testimony (Tr. 58). The policeman’s testi- 
mony was that at his initial sight of the four participants 
in the affair, the three appellants were apparently en- 
gaged in beating the complainant (Tr. 60). 

Appellant John Green testified for the defense that the 
complainant had willingly gone into the alley because the 
complainant and David Green were to perform there an 
act of oral sodomy while the others watched (Tr. 78). 
The arrival of the police had caused all to flee. John 
Green stated he had told the policeman the reason for 
going into the alley (Tr. 79-81). On rebuttal, however, 
the officer stated appellants’ explanation at arrest had 
been that appellants went into the alley in order for 
John Green to get revenge for the complainant’s early 
evening biting of John Green’s thumb. 

The instructions 

The court fully instructed the jury as to the crime of 
the indictment, assault with intent to rob (Tr. 106-120). 
Following this charge, it was suggested—and defense 
counsel agreed—that an instruction on the lesser included 
offense of simple assault would be appropriate (Tr. 120- 
122). The court then instructed the jury twice over that 
they might consider a “lesser offense known as simple 
assault,” and defined this offense to them by referring to 
the earlier charge defining assault and reading the words 
of the simple assault statute (Tr. 123). Appellant David 
Green’s counsel then asked about the propriety of in- 
cluding the words “if you find there was no attempted 
robbery”; the court indicated its feeling that the thrust 
of the recommendation was implicit in the charge as it 
stood, at which point counsel for appellant John Green 
volunteered he too thought it was implicit (Tr. 123-124). 
The Judge then asked if there was objection to giving the 
suggested addition. Counsel for John Green stated “I do 
not join in that,” and counsel for Prather intoned “I do 
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not insist on it” (Tr. 124). The Judge concluded “I 
think I have told them they can find them guilty of simple 
assault as a lesser finding”; Prather’s counsel volunteered 
agreement, and the members of the jury were sent to 
their deliberations (Tr. 124-125). Upon their return, 
they announced their verdict to be “guilty,” which the 
foreman restated to the court as “guilty as charged.” A 
poll of the panel followed—confirming their unanimity— 
and the cause was continued for sentencing (Tr. 126- 
129). On June 10, 1960, identical sentences of three to 
ten years were imposed. 


STATUTES INVOLVED 


Title 22, § 501, District of Columbia Code, provides: 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 


or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years. 


Title 28, § 2255, United States Code, provides: 


A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without 
jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized 
by law, or is otherwise subject to collateral attack, 
may move the court which imposed the sentence to 
vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
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respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been such 
a denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for re- 
lief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the legality 
of his detention. 


SUMMARY OF ARGUMENT 


The question of appellants’ right to direct appeal was 
never before the Court below. That Court was not pre- 
sented the issue and has rot ruled on the effect of the 
letters and conversations in and alluded to in the record 
in this Court. Since the motion in the District Court has 
been conceded in this Court to be—and is—frivolous, 
this appeal should be dismissed as improvidently granted. 

Assuming for argument’s sake appellants’ contentions 
are true, they would not entitle appellants to a direct 
appeal. No more is suggested for the “record” on this 
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appeal than that it shows counsel negligently failed to 
advise appellants of the requirement to note an appeal in 
ten days, an appeal the three trial counsel agreed would 
be frivolous. Such a showing cannot be held to toll the 
running of the mandatory jurisdictional time for noting 
an appeal. 

In any case, the trial error sought to be aired by this 
litigation is without merit: the jury was fully and clearly 
instructed on the crime of indictment and the lesser in- 
cluded offense of simple assault. That two of three de- 
fense counsel expressly rejected a claim to the request 
now urged as erroneously withheld precludes the notion 
the charge was not correct as given. 


ARGUMENT 


I. This appeal should be dismissed: no grounds for 
relief under 28 U.S.C. § 2255 are presented by the 
motion; appellants’ claim of direct appeal rights was 
not presented to the court below. 


Appellants have conceded earlier in this litigation that 
the motion presents no grounds for relief as a motion 
based on 28 U.S.C. § 2255: the claims of error relating 
to the sufficiency of the evidence and adequacy of the in- 
structions confessedly were not proper grounds for col- 
lateral attack, and the record clearly indicated appellants’ 
constitutional right to effective counsel during the trial 
were not abused? (See Memorandum filed by appellants 
on May 18, 1964). 


3 Appellee does not and cannot, however, agree with the propriety 
of the grant of the transcript on which appellants’ assessment of 
the § 2255 issues was made. Aside from absence of any authority 
allowing the Administrative Office of the United States Courts to 
pay for a complete trial transcript of a case on § 2255 motion, see 
Poe v. United States, D.D.C. Civil No. 2890-68, decided April 3, 
1964, the transcript in the instant case was allowed even before 
the District Court was afforded the opportunity, by virtue of 
remand for findings, to determine whether affidavits or a hear- 
ing would have sufficed to adduce the relevant facts. It is submitted 
that such procedure is essential to orderly administration in the 
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Urging the vitality of the cause despite the foregoing 
concessions, however, appellants take the position that 
lack of awareness of their appeal rights opens for review 
the adequacy of the instructions given at trial. They 
deem it is immaterial whether the attack thus proposed 
is direct or collateral in stressing that what is involved 
is “the right to appeal itself, and its protection by the 
court and its appointed counsel” (Br. 28-29). 

Whether the attack is direct or collateral is clearly 
immaterial to the obvious procedural deficiency in this 
case: at no time was the matter of direct appeal pre- 
sented in the court below, a predicate dictated by require- 
ments of orderly procedure. Robinson v. United States, 
No. 17,946, decided February 27, 1964, slip opinion at 9 
n. 7 (dissenting opinion) ; Plummer v. United States, 104 
U.S. App. D.C. 211, 212, 260 F.2d 729, 730 (1958). Ap- 
pellants cling to the prefatory language in the § 2255 
motion that they were unaware of their rights of appeal 
at the time they embarked upon service of their sentence 
(and unaware of the supposed violation of their rights), 
seeming to suggest that the issue was before the trial 
court (Br. 24). A plain reading of the motion precludes 
this notion, for the motion other than in caption is cast 
in terms of “collateral attack” (Motion 13). Reply to the 
Government’s opposition to the petition for leave to pro- 
ceed gratis in this Court confirms these as the only 
grounds presented for relief. That the stated unaware- 
ness of their rights to appeal does not appear in their 
first § 2255 motion suggests acceptance of loss of their 
appeal rights. This same language was included in their 
second motion, denial of which was not appealed. In 
any event, to command a hearing on the issue before the 
District Court, more would have to be shown than that 


handling of these matters, particularly in view of the recognized 
possibilities of abuse of judicial process presented by motions under 
28 U.S.C. § 2255. See Calland v. United States, 323 F.2d 405, 409 
(7th Cir. 1963); Hodges v. United States, 108 U.S. App. D.C. 375, 
282 F.2d 858 (1960), cert. dismissed as improvidently granted, 368 
U.S. 139 (1961). 
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they were simply unaware of their rights to appeal. Even 
treating this language as suggesting an actionable depri- 
vation of their rights, it is too general in its terms even 
to require answer or hearing below. O’Malley v. United 
States, 285 F.2d 738, 785 (6th Cir. 1961). 

The letters and conversations referred to in the appel- 
late proceedings in this Court—highly informally a mat- 
ter of record if even this can be said for them—obviously 
do not cure the defect since they were not before the 
District Court. At best, they present a conflicting picture 
of the circumstances of the failure to note an appeal (fn. 
2, supra). Even that aside, since now the most that is 
contended for them is that they indicate appellants were 
not told of their rights to appeal an agreeably frivolous 
cause, they do not state grounds for the extraordinary 
relief they seek. See Argument II, infra. It is submitted 
that leave to appeal in forma pauperis—as collateral or 
direct attack—was improvidently granted, and the appro- 
priate disposition of the case is dismissal as such. 


II. This Court has no jurisdiction to entertain a direct 
appeal from appellants’ convictions. 


Exercise of a convict’s right to appeal his conviction 
must conform to Rule 37(a) of the Federal Rules of 
Criminal Procedure, whose ten-day prescription of the 
time for giving the requisite notice is mandatory and 
jurisdictional. United States v. Robinson, 361 U.S. 220 
(1960) (excusably negligent filing of notice after expira- 
tion of the ten-day period does not confer jurisdiction of 
the appeal) ; Hodges v. United States, supra (mere ne- 
glect did not excuse failure to file notice of appeal) ; 
Lewis v. United States, 107 U.S. App. D.C. 358, 278 
F.2d 33 (1960) (convict’s ignorance of ten-day rule and 
incarceration after sentencing without access to counsel 
cannot extend time). While holding to this mandatory 
ten-day limit, however, the courts have interpreted with 
some flexibility the actions by the convict which if taken 
within the inflexible time period will be deemed sub- 
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stantial compliance with the rule conferring appellate 
jurisdiction on the courts. Thus a letter noting an appeal 
handed to the prison authorities for mailing within the 
ten-day period has been held substantial compliance with 
the rule. Fallen v. United States, 378 U.S. 139 (1964). 
See also Coppedge v. United States, 369 US. 438, 442 
n5 (1962) and cases cited therein; Halfen v. United 
States, 324 F.2d 52 (10th Cir. 1963) (sufficient compli- 
ance when convict mails letter to judge on tenth day) ; 
Reynolds v. United States, 288 F.2d 78 (5th Cir.), cert. 
denied, 368 US. 883 (1961) (notice mailed to judge but 
not received during period saved right to appeal). The 
factual key to these cases is a positive action taken in 
writing within the required period; a contrasting line of 
cases teaches that oral notice—even coming within the 
mandatory time and given to the judge—is not adequate 
notice under the statute. Peoples v. United States, 324 
F.2d 689 (10th Cir. 1963), vacated on other grounds, 84 
S. Ct. 1929 (1964) ; Durel v. United States, 299 F.2d 583 
(5th Cir. 1962) ; United States v. Isabella, 251 F.2d 223 
(2a Cir. 1958). For, as one court has put it, “excuses 
for not taking an appeal are not the equivalent of taking 
an appeal... .” Wallace v. United States, 174 F.2d 112, 
119 (8th Cir.), cert. denied, 387 U.S. 947 (1949). 

A possible exception to the “mandatory and jurisdic- 
tional” rule of United States v. Robinson, supra, has been 
allowed in the extraordinary circumstance where the 
record shows that the convict’s attorney affirmatively has 
deceived him in advising of his appellate rights. Calland 
v. United States, supra; Boruff v. United States, 810 
F.2d 918 (5th Cir. 1962). 

As appellants acknowledge, in the instant case, assum- 
ing arguendo the propriety of considering the “record” 
(in Mise. No. 2036) made on this appeal, there is pre- 
sented no more than a situation where appellants simply 
were not informed of their rights to appeal by counsel 
since counsel felt an appeal would be frivolous (Br. 24). 
See fn. 2, supra. 
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It is submitted that the litigation in Lewis v. United 
States, supra, is nearly identical to and clearly dispositive 
of the instant case. There the facts similarly showed that 
appeal had not been noted because appellants’ trial coun- 
sel felt appeal would be frivolous. The appellants, who 
had taken no appeal, filed a motion to vacate sentence 
under 28 U.S.C. $2255 which was denied, as was leave 
then sought directly to appeal their convictions; upon 
their seeking leave to appeal in forma pauperis in this 
Court from the latter denial the case was remanded so 
that the District Court might consider papers filed in 
the Court of Appeals on the direct appeal question in re- 
considering denial of the earlier motion to vacate sentence 
under 28 U.S.C. § 2255. The District Court—on the re- 
mand—again denied the § 2255 motion, but granted leave 
to appeal the conviction directly, having found excusable 
neglect. Thereafter, this Court first had opportunity to 
dismiss the direct appeal on the authority of United States 
y. Robinson, supra. 107 U.S. App. D.C. at 354, 278 
F.2d at 34. The motion to vacate under 28 U.S.C. 
§ 2255 then was appealed on the grounds that appellants’ 
constitutional rights to effective assistance of counsel 
were violated by the failure of counsel to note the appeal 
from the original judgment. Lewis v. United States, 111 
U.S. App. D.C. 18, 294 F.2d 209, cert. denied, 368 US. 
949 (1961). The denial of the motion was affirmed. The 
court held the record to show that court-appointed counsel 
felt no grounds for appeal existed which—even if counsel 
were mistaken—did not amount to denial of constitutional 
rights, and could not open trial errors to collateral attack. 
111 U.S. App. D.C. at 15, 294 F.2d at 211; see Mitchell v. 
United States, 108 U.S. App. D.C. 97, 254 F.2d 954 
(1958). It is submitted that the same result should fol- 
low in the instant case. 

Appellants’ total reliance is on Boruff v. United States, 
supra. They ask the court to hold on the facts of their 
case that they were without advice of counsel during the 
ten-day period, and that under the holding in Boruff, 
failure of counsel to apprise them of their rights tolled 
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expiration of the ten-day limitation. But the holding in 
Boruff—expressly limited to “the peculiar facts of this 
case”—was not generated by mere lack of conversation 
between attorney and client about an appeal wherein ap- 
pellant might learn of his rigt’.. Boruff’s untraversed 
claim was that his counsel had affirmatively misled him 
to believe he could not appeal because he had no money. 
While appellee is prepared to argue Boruff is otherwise 
simply incorrect and should not be followed by this 
Court,‘ such an argument is unecessary since Boruff is 
Clearly not applicable to the “facts” of this case. Compare 
Durel v. United States, supra (same circuit holds no 
jurisdiction where notice filed a month after sentencing, 
appellant’s counsel having stated at sentencing he would 
appeal). 

This Court has held that the mandatory and juris- 
dictional ten-day rule affirmed in United States v. Robin- 
son, supra, controls the allowance of appeal rights 
whether asserted in the form of a right directly to ap- 
peal a conviction, or sought in the guise of an enlarged 
scope of review under 28 U.S.C. § 2255 where no appeal 
has been taken. Hodges v. United States, supra. Treat- 
ing the instant case under either heading, then, appellants 
clearly must fail. 


*The majority rather unmercifully strained the Federal Rules of 
Criminal Procedure to reach their decision. Based on the fiction 
that Boruff did not have counsel during the ten-day period, they 
proceed on the basis that F.R. Crim. P. 37(a)(2) required the 
District Judge to apprise him of his rights, ascribing to the judge 
a supervisory duty under F.R. Crim P. 44 to make sure court- 
appointed counsel was aware of his full obligation to advise the 
indigent of his rights during the ten-day period. 310 F.2d at 921. 
The Supreme Court has expressly ruled out any distinction between 
the effects of failure to note an appeal by court-appointed rather 
than paid counsel. See Coppedge v. United States, supra. It is 
hard to ascribe to the formulators of the rules—as the Boruff 
majority seeks to do—an intent to have the District Court expect 
less of appointed than paid counsel in this regard, especially since 
—in drafting rule 37—a provision that the Court should give Rule 
37(a) advice to indigents represented by court-appointed counsel 
(as well as unrepresented convicts) was eliminated after initial 
drafting. See United States v. Robinson, supra at 227-228. 
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Ill. Appellant’s claim on the merits would not require 
reversal of the convictions. 


(See Tr. 86, 106-129) 


The sole claim of reversible error appellants seek to air 
by this litigation is a purported defect in the trial court’s 
instructions. The claim is that an instruction on the lesser 
included offense of simple assault in a prosecution for 
assault with intent to commit robbery was inadequate be- 
cause the jury was not told explicitly that the lesser con- 
viction would be appropriate if they found no intent to 
rob had been shown. It should be noted that two appel- 
lants, David Green and Prather, expressly disavowed need 
for the requested language and agreed the charge was 
clear (Tr. 123-124) .° 

Appellate review of the adequacy of instructions in a 
criminal case properly proceeds on a consideration of the 

read as a whole. Glasser v. United States, 315 
U.S. 60, 83 (1942); Kinard v. United States, 69 App. 
D.C. 322, 101 F.2d 246 (1938). A defendant is not en- 


titled to the particular language he requests. Ramey v. 
United States, No. 17,774, decided June 25, 1964. And 
as a general rule, where the law governing the case is 
expressed in a statute, the statutory language is appro- 
priately included in the instructions. Maynard v. United 
States, 94 U.S. App. D.C. 347, 215 F.2d 336 (1954). 


5 There is no question that instruction on the lesser included 
offense was required if requested by the defense, as in effect it 
was; the policeman’s rebuttal testimony that appellants had gone in- 
to the alley for revenge for the biting of David Green’s thumb con- 
stituted the predicating facts (Tr. 86). The only question the Court 
had in giving it was whether it could be omitted even if appellants 
affirmatively stated they did not want it (Tr. 121). The tactical 
question for the defense was whether appellants would put all their 
hopes on a straight acquittal, hoping to avoid the possibility of a 
lesser or compromise verdict, thereby to gain their freedom if the 
jury found no intent to rob. By bringing up the matter of the 
lesser offense, the prosecutor denied appellants a trial insurance 
policy on which they could have urged reversal under F.R. Crim. P. 
52(b)—if convicted—because the jury was not informed of the 
lesser offense. 
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Had the offense of indictment been robbery or its at- 
tempt, appellants’ suggestion that the charge was con- 
fusing might carry some weight. Assault might not ex- 
pressly be included in a definition of robbery. But prior 
to giving the charge in question, the court had charged 
on the crime of the indictment by defining assault and 
stating the requirement that the jury must find the as- 
sault was accompanied by the intent to rob the com- 
plainant. The simple assault instruction, given to define 
a lesser included offense of which guilt might be found, 
referred to the earlier instruction given on assault. In 
contrast, obviously it was devoid of any mention of rob- 
bery. To suggest that this implicit difference in the in- 
structions did not make clear to the jury the different 
verdicts they might return is to ignore the plain meaning 
of the words. Under the theory appellants urge, a judge 
would be required under pain of reversal affirmatively to 
include in his instructions every possible state of facts 
which, if found, would require a lesser,y ict or ac- 
quittal. It is submitted that appellants Green and 
Prather did not preserve the point for appeal and they 
would be entitled to no relief. F.R. Crim. P. 30; Dukes v. 
United States, 107 U.S. App. D.C. 382, 278 F.2d 262 
(1960) ; McAllister v. United States, 99 U.S. App. D.C. 
256, 239 F.2d 76 (1956). The instruction as demonstrated 
was correct and complete, and in ng case would a claim 
of error predicated thereupon entitle Jeh# Green to relief. 


CONCLUSION 


While appellee cannot forego or concede arguments I 
and II of this brief, it is abundantly clear that decision 
based on either would entail the possibility or the cer- 
tainty of the return of this cause to the District Court, 
thus extending a litigation which to the very core is 
without merit. It is submitted that as orderly procedure 
earlier required denial of leave to appeal, since it now 
appears manifest that even were the direct appeal allowed 
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the cause would be frivolous, and orderly procedure urges 
a final end to this litigation. 
Since the transcript is 
dently as appellee maintains, 
vited to the disposition in 
supra, which, applied 


See also Calland v. 
ing opinion). 

Wherefore, appellee submits the appeal should be dis- 
missed, or the judgment below affirmed. 
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